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plaintiff, dated June 24, 1905, he knew these facts." So far as our 
examination has extended, we have not been able to find that the ques- 
tion, whether the consent of the principal must be express or may 
be implied from circumstances, has ever been passed upon by the 
Supreme Court of California. 

Whether or not a person is acting as agent or merely as a middle- 
man in a particular case is usually determined by whether he has 
any discretion in fixing the terms of the bargain. 6 One employed to 
sell at a fixed price is generally held to have no discretion and con- 
sequently allowed to recover commissions from both principals regard- 
less of whether or not they have any knowledge of such double 
agency. T There is some dissent to this view however and in some 
cases this dissent seems sound. Accordingly, it has been held, 8 that 
where the broker is employed to procure an exchange of lands at a 
definite figure, he cannot recover commissions from a principal who 
does not know of his employment by the other party, because of the 
possibility that he will not make a full disclosure of any defects con- 
nected with the land. In the case under review, the agreement was to 
pay a commission of ten per cent on the sale of the property for 
"thirty-six thousand dollars or any other sum." The Court, therefore, 
was clearly right in holding that the plaintiff was not acting as a 
middleman. 

While the Court in the principal case denied the agent the right 
to recover any unpaid commissions, if: also denied to the principal the 
right to recover any paid commissions. He is considered to have 
waived the rule of public policy to the extent of the payment of the 
commissions, on the theory, that where one voluntarily performs a con- 
tract void ab initio as to him, with full knowledge of the facts that 
render it void, and he has received the benefit from that contract, 
the law will not assist him to recover what he has parted with in 
performance of such a contract. 

T. J. L. 

Appeal and Error: Conditional Affirmance of Judgment— The 
course pursued by the Supreme Court of California in its final disposi- 
tion of the case of Simoneau v. Pacific Electric Company,* should, 
we think, commend itself to fair-minded persons. On a former ap- 
peal, the court had reversed a judgment against the defendant for 
$7000 in favor of the plaintiff, for killing her husband. The ground 
of reversal on the first appeal was that the trial court had per- 



•27 Cyc. 487; Mechem, Agency sec. 973. 

t Barry v. Schmidt, (1883) 57 Wis. 172, 46 Am. Rep. 35; McLure 
v. Luke, (1908) 154 Fed. 647, 24 L. R. A. N. S. 659; Tasse v. Kindt, 
(1910) 128 N. W. 972 (Wis.). 

s Nichols v. Greenstreet, (1911) 130 N. Y. S. 843. 

1 (November 3, 1913) 46 Cal. Dec. 414, on rehearing of Department 
decision, 46 Cal. Dec 333. 
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mitted improper evidence to go before the jury upon the issue of 
negligence. On the new trial, plaintiff recovered $10,000 damages, but 
this time a new error was committed in admitting proof of plaintiffs 
illness and that of her children, after the husband's death, though such 
illness was in no way connected with that fact. Instead of reversing 
the case, upon the second appeal, because of this error, the court con- 
cluded that the difference between the verdict on the first trial and that 
on the second was, in all probability, brought about by the improper 
testimony adduced at the second trial. They accordingly directed that 
the judgment be affirmed, if the appellant would waive $3000 of the 
verdict. 

Doubtless, technical niceties could be urged against the Court's 
method of estimating the money value of an error in law; it might 
be said, for example, that the principle cannot be sound logically, 
for what could the court have done, had the second recovery been 
smaller than the first? The law does not exist, however, for the sole 
purpose of satisfying logic, but rather as a social need. With all its 
refinements of artificial reason, it must retain in its most civilized form 
a certain amount of the rude justice that marked the primitive popular 
assembly. "In large part, justice without law reconquers from time to 
time a legitimate field from which law cannot wholly exclude it. 
It is, therefore, a mistaken ideal that conceives of the ultimate reduc- 
tion of everything to rule." 2 "In dealing with litigation courts are 
not engaged in an academic exercise. With them the search for 
truth is not the main matter; their desire to know this and their ability 
to use it, are limited by the requirements of their main business, namely, 
that of awarding justice." 3 

O. K. M. 

Constitutional Law: Employers' Liability for Injuries: Insurance 
Contracts. — The Employees' Accident Compensation Act of Nevada 
embodies a clause which provides that no contract of employment, in- 
surance, relief benefit or indemnity for injury or death shall constitute 
a bar or defense to an action brought to recover damages for personal 
injuries or death of such employee. Against the contention that this 
statute was an interference with the liberty of contract, its constitu- 
tionality has been affirmed by the Nevada Supreme Court. 1 

The right to contract is a property right, and as such is protected by 
the Fourteenth Amendment. 2 Though this fact be admitted, the police 
power of the state, however, may be used to forbid certain contracts 
which are obnoxious to the public welfare, — for example, agreements in 
restraint of trade, gambling contracts, and contracts by which usury 
may be exacted. Whether a contract such as the Nevada statute aims 



2 Professor Roscoe Pound in Columbia Law Review for December, 
1913 (Vol. XIII, p. 708.) 

3 Thayer, Preliminary Treatise on Evidence, p. 271. 

1 Lawson v. Halifax Tonopah Mining Co., (Oct. 1, 1913) (Nevada) 
135 Pac. 611. 

2 Brannon on The Fourteenth Amendment, p. 110. 



